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India is known as a creating nation and nowadays crime rates are increasing day by day as
well as there are so many legislation in India to stop and control crimes, even though crime
rates are increasing because of the non-sufficient punishment of crimes, punishment should
be severe in nature for reducing the crime rates in India .All disciplines depend on the
motive to give punishment to wrongdoer. There are various types of discipline, for example,
the death penalty, life detainment, detainment etc. the most serious type of discipline is
known as capital punishment. This paper explains the concept and status of death penalty

as well as capital offence all around the world. This article explains the detailed view about
capital punishment as well as the methods of execution in India.

1. Introduction

Capital punishment is a process where the life of a person
taken by the state in all cases, by the following process of law.
Death penalty is given for the most serious type of crimes.
There has been a global trend in recent times to abolish death
penalty but India yet not abolish the capital punishment. In
India death penalty was awarded in rarest of uncommon
cases, it is a unique form of punishment because of its nature
of irreversibility attached to it. Although the execution has
existed from yore, the development to annul it has picked up a
great deal of energy in the recent times. This movement can
be traced back to the works® of one of the great criminologist
named CessareBeccaria,who persuaded numerous individuals
that capital punishment ought to be annulled on the grounds
that it is cruel, useless, and technically speaking, a public
assassination. In the year 1846, Michigan became the first
State to abolish the capital punishment, followed by Portugal
and Venezuela in 1867. Abolition of the execution was
conjointly supported by the world organization throughout the
drafting of Universal Declaration of Human Rights within the
year 1948.% Around the world, 58 countries still practice
awarding the capital punishment. 102 countries don't award
death penalty for any crime, i.e. total abolishment.®.As per the
reports of Pardon Worldwide China, Irag, and Iran have
granted most elevated number of capital punishments in the
ongoing years In Europe, the death penalty has been virtually
abolished utterly, except The Republic of Belarus retaining it.*

2. Position In India

In Article 21 of the Constitution of India obviously depicts
that no individual will be denied of his life and freedom with the
exception of as indicated by the set down strategies by law.
Under Article 21 every person has the right to live there life
freely which has been guaranteed by the Indian constitution.

'Dei delitti et DellePene (On Crimes and Punishment), written in 1764
http:/www.lawctopus.com/academike/death-penalty-an-overview-of-
indian-cases/
3http://www.deathpenaltyinfo.org/abolitionist-and-retentionist-
countries?scid=30&did=140 - 1976
“https://www.amnesty.org/en/search/?sort=relevance&q=DEATH+SEN
TENCES+AND+EXECUTIONS+IN&contentType=2564&documentTyp
e=Report
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The IPC, 1860 provides various provisions related to death
sentence for various offences like murder, waging war against
the nation, criminal conspiracy, dacoity, as well as various
other legislations like Unlawful Activities Prevention Act and
NDPS ACT also provide for death penalty.

Under the Indian Constitution the president has powerto

grant pardons, etc, and to suspend, remitor commute
sentences in certain cases
(1) The President shall have the power to grant pardons,
reprieves, respites or remissions of punishment or toto
suspend, dispatch or drive the sentence of any person
convicted of any offence
(a) in all cases where the punishment or sentence is by a court
Martial;
(b) in all cases where the punishment or sentence is for an
offence against any law relating to a matter to which the
executive power of the Union extends;
(c) in all cases where the sentence is a sentence of death
(2) Noting in sub clause (a) of Clause ( 1 )will influence the
ability to suspend, dispatch or drive a sentence of death
exercisable by the Legislative head of a State under any law
for the present in force.”

3. Law Commission Report

A discussion on corporal punishment can't be complete
while not taking into thought the 36'" Report of the Law
Commission® of Asian Country that was submitted by the Law
Commission in 1967.

The Report expressed that the problem of conclusion or
retention of corporal punishment ought to be set once
reconciliation the arguments given in favour and in against of
corporal punishment. One issue cannot decide the question of
conclusion or retention of corporal punishment within the
country. The Report conjointly vocally expressed that the
question of protective the society should run prime thought
whereas deciding the problem.

®Article 72, Constitution of India
®http:/lawcommissionofindia.nic.in/reports/report262.pdf
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The Commission did contemplate the robust arguments
given for conclusion of corporal punishment. They conjointly
thought of the thought of irrevocability hooked up with the
penalty of a corporal punishment. Nor did they ignore terribly
fact {the actual fact} that corporal punishment was very severe,
and a contemporary approach was needed to influence
criminals. however considering the state of the state, the
Commission expressed that, keeping in mind the approach of
upbringing of the subject, the inequality level in instructional
and ethical levels of the folks, the sizeableness of the realm,
the variety of the state and therefore the utmost got to preserve
law and order, Asian country cannot risk abolishing the
corporal punishment nonetheless.

In the judicial pronouncement of EdigaAnamma v State of
Andhra Pradesh7, Justice Krishna lyer commuted the death
sentence of the litigant to imprisonment considering factors
like gender, age and socio-economicbackground of the
defendant. During this case, the Court arranged out that
aside from trying into the circumstances of the crime, the
Court ought to additionally cross-check the condition of the
defendant. This case was followed by some necessary
developments. Section 354 (3) was additional to the
CrPc,1973 that expressed that in cases wherever executing
was being awarded, the Court must provide special
reasons for it. This created imprisonment a rule, associate
degree corporal punishment an exception, which was the
opposite method spherical earlier.

In the case of Rajendra Prasad v State of U.P% the Apex
Court, however,expressed that the inquiry whether the death
penalty ought to be nullified or held was an inquiry for the
Council and not for the Courts to choose.

In the case of Bachchan Singh v State of Punjabgthe
subject of legitimacy of the death penalty and the precept of
"rarest of the uncommon" was characterized. The five Judge
Bench settled that the taking of human life shouldn’t be
emboldened even in the form of punishment except “rarest of
the uncommon” cases where no substitute arrangement can
be used and is preclude.

When the legitimacy of the death penalty was questioned,
the seat (majority decision) opined that wanted punishment did
not violate either Article 19 or Article 21 of the
Constitution.lOThey moreover pointed out to the way that the
makers of the Constitution were fully enlightened that the
wanted punishment may be awarded in some cases, and it
was proved by the existence of the provision of request and
provision of pardoning powers of the President and the
Governor. It was moreover laid down that mitigating, and trying
factors ought to be considered while deciding the matter.

In the judgment of Mithu v. State of Punjab**, bindingdeath
sentence, under Section 303" of Indian Penal Code was

"EdigaAnamma v. State of Andhra Pradesh, AIR 1973 S.C. 774
®1979 AIR 916

° AIR 1980 SC 898, 1980 CriLJ 636, 1982 (1) SCALE 713, (1980) 2
SCC 684, 1983 1 SCR 145

1% https://blog.ipleaders.in/capital-punishment-india-overview/
“Mithu v. the State of Punjab, (1980) 2 SCC 684
Yhttps://indiankanoon.org/doc/793437/
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affirmed unconstitutional and annulled from the Indian Penal
Code. This section states the logic that any criminal who has
been convicted for life and has committed a murder while in
custody is beyond reformation and do not deserve to live.

In Machhi Singhv.State of Punjab case, the court
attempted to set down criteria for evaluating when a
wrongdoing fell into this class. Theseat talked about and
formalized“Rarest of rare cases formula” some rules to be
embraced in recognizable proof of rarest of uncommon cases.
reasons why the network all in all does notapprove the
humanistic method reflected in capital punishment for no
situation teaching are not far to look for." Right off the bat, the
exceptionally humanistic gathering is built on the establishment
of adoration forever standard. At the point when an individual
from the network damages this very standard by executing
another part, the general public may not feel itself bound by the
fetters ofthis doctrine. Secondly, it's to be complete that each
individual for the network is ready to measure with safety while
not his or her own life being vulnerable owing to the protecting
arm of the community and on account of law implemented by
it. The very presence of the standard of law and the dread of
being conveyed to book works as a hindrance to those' who
have no second thoughts in killing others on the off chance that
it suits their finishes. Each resident of the network causes an
obligation to the general public for his insurance. At the point
when thanklessness is appeared of appreciation by
'Slaughtering' an individual from the network which shields the
killer himself from being murdered, or when the network feels
that for self-safeguarding the executioner must be executed,
the network may well pull back the assurance by authorizing
capital punishment. But the community will not do so in every
case. It might do as such in rarest of uncommon situations
when its aggregate still, small voice is shocked to the point that
it will expect the holders of the legal power focus to perpetrate
capital punishment independent of their closely-held conviction
as respects attractive quality or generally of holding capital
punishment.The people group may entrain such an opinion
when the wrongdoing is seen from the stage of the thought
process in, or the way of commission of the wrongdoing, or the
counter social or loathsome nature of the wrongdoing, for
example, for example: Way of Commission of Homicide:
When the homicide is submitted in an extraordinary severe,
ludicrous, malevolent, revolting, or inexcusable way in order to
stir serious and outrageous anger of the network; for example,
a) When the place of the injured individual is set terminated
with the end in view to prepare him alive in the house. b) When
the unfortunate casualty is jeopardized to barbaric
demonstrations of torment or pitilessness so as to achieve his
or her demise. c)At the point when the body of the injured
individual is cut into pieces or his body is mangled in a
merciless way. Intention in Commission of homicide: When the
homicide is submitted for a rationale which show absolute evil
and remorselessness; for example, when an) a procured
executioner submits murder for cash or reward; b) a relentless
homicide is submitted with an attentive plan so as to acquire
property or to deal with property of a ward or an individual
under the control of the killer or versus whom the killer is in an
overwhelming position or in a place of trust; ¢) a homicide is
submitted in the course for disloyalty of the country. Hostile to
Social or socially despicable nature of the wrongdoing: When
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murder of a Booked Position or minority network and so forth.
In cases of bride burning and what are known as dowry deaths
or when murder is committed is submitted not for individual
reasons but rather in conditions which excite social anger. For
example when such a wrongdoing is submitted so as to
threaten such people and terrify them into escaping from a
spot or so as to deny them of, or make them so as to turn
around past shameful acts and so as to reestablish the social
parityso as to remarry for separating settlement by and by or to
wed another lady by virtue of captivation. Greatness of
Wrongdoing: When the wrongdoing is enormous in extent; for
example when different homicides state of all or almost every
one of the individuals from a family or a colossal number of
people of a specific position, network, or area, are
submitted.ldentity of Casualty of homicide: When the casualty
of homicide is an) a blameless youngster who couldn't have or
has not given even a reason, significantly less an incitement,
for homicide; b) a powerless lady or an individual dense
defenceless by maturity or illness; c) when the injured
individual is an individual versus whom the Kkiller is in a place of
mastery or trust; d) when the unfortunate casualty is an open
figure commonly adored and regarded by the network for the
administrations rendered by him and the homicide is submitted
for political or comparative reasons other than close to home
reasons.™

Applying the aforesaid principles, the Supreme Court in a
recent judgment of Mukeshandanother vs. State of NCT of
Delhi 2017 including the ruthless assault and murder of Para-
therapeutic student, has thought about every one of the
confirmations and examination reports including the
diminishing announcement, proclamations of observers,
medicinal examination reports, and so on. The moderating
components as fought by the appellants incorporate
nonappearance of pre-contemplation to carry out a wrongdoing
of the present nature, destitution stricken foundation, no
criminal forerunners, the enduring that their family will confront
on the off chance that they are granted capital punishment,
and so forth. Though, the exasperating conditions incorporate
the ruthless and primitive nature of the wrongdoing including
ambush on the expired unfortunate casualty with iron bars,
hauling out essential organs, sexual viciousness, and so forth
that would have caused her extraordinary mental and physical
injury that eventually, prompted her demise. These conditions
prompted the arraignment and capital punishment of a portion
of the attackers. As indicated by the Preeminent Court, the
medicinal reports and different confirmations have built up the
way that the denounced people had treated the perished
unfortunate casualty in a fiendish and unreasonable way,
which will undoubtedly stun the aggregate still, small voice of
the network. In this manner, the Court has held that the
irritating conditions have exceeded the relieving factors, and
therefore, this case has fallen under the ‘rarest of uncommon
case' classification. Along these lines, the Preeminent Court
maintained the request of the High Court to condemn the
charged people to death.™

Bhttp://shodhganga.inflibnet.ac.in/bitstream/10603/129451/14/14_chap
ter%205.pdf
“http://www.theindianlawyer.in/blog/2017/05/13/analysis-death-
penalty-rarest-rare-cases/
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In G.V. Rao v. State of AP the court contended that
“though the number of victims alone is not the yardstick, it
would not beinside and out outside the extent of thought and
ought not be marginalized in appropriate cases. Delay in
judicial process is also taken as an extenuating circumstance”

4, Statistical Analysis of Prisoners Sentenced To Death In
India

In the year of 2018, the total capital punishments forced by
preliminary courts is the most astounding in the year since
2000, i.e. 162.The year additionally witnessed the legislative
enlargement of the corporal punishment for non-homicide
offences, most conspicuously for sexual violence against kids.
However, the Supreme Court moved within the other way,
commutation eleven out of the twelve death sentence cases it
determined in 2018.

In the case of ChannulalVerma v. State of Chattisgarh®®,
Justice Kurian Joseph called for the reconsideration of the
constitutionality of the death penalty.

Legislative expansion of the Death Penalty through
Criminal Law Amendment Act, 2018 by introduction of the
death sentence as a possible punishment for rape of girls
below 12 years. This was followed by Amendment of (POCSO)
Act, 2012 inJanuary 2019 which acquires capital punishment
for Irritated penetrative rape with kids beneath 18 years.
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5. Death Sentences Awarded By Session Court: 2018

162 capital punishments were forced by preliminary
courts crosswise over India this year and made it the most
astounding over the most recent 19 years.18

1% (1996) 6 SCC 241

*8[Criminal Appeal No(S). 1482-1483 of 2018 arising out of S.L.P.
(Criminal) No(S). 5898-5899 of 2014]
Thttps://static1.squarespace.com/static/5a843a9a9f07f5ccd61685f3/t/5
aafc1561ae6cf0c78f9329b/1521467743879/?format=750w
Bhttps://www.project39a.com/annual-statistics
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With 22 capital punishments, Madhya Pradesh
utilized capital punishment the most in 2018. This was a
sensational increment more than multiple times
contrasted with 2017 when 6 people were condemned to
death in Madhya Pradesh. The administration in Madhya
Pradesh had reliably pushed for rebuffing tyke rape with
capital punishment and the 2018 IPC corrections to the
IPC presenting capital punishment for the assault of
young ladies underneath 12 years has been utilized most
in Madhya Pradesh.*
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6. Conclusion

In India, capital punishment has been rehearsed since old
occasions. Many countries abolished capital punishment?.
When we look at our national crime statistics death penalty has
not proved to be deterrent for doing offence, the crimes rates
are increasing only. We need to change our laws particularly
for capital punishment in India. Our laws should change and
the discipline ought to be so rigors and it ought to be a case for
individuals around him, about his unlawful demonstrations.
There is a discipline more awful than capital punishment. Make
the guilty party constant talk about the death penalty and the
thorough life in jail is more terrible than the death penalty. Each
day and night the offender should feel for his offence. The
capital punishment is not effective to reduce crimes in Society.
Hence null hypothesis proved.

Argument for and against the maintenance of the death
penalty can return to the surface time and again. Like several
different disputable matter some can support its retention
whereas different can oppose it. Human Rights movement, to
oppose it, has brought new ideas regarding dealing humanly
with offenders. Nationalist leader helpful philosophy of "hate
the crime however not the criminal has conjointly affected our
penal philosophy. However the unassailable reality is that
crime is increasing alarmingly, flagitious crimes like brutal
murder, rape and murder, rape of minor ladies, bride burning,
socio-economic offences particularly law regarding spurious
medicine, food adulteration, narcotic offences and corruption
etc. became a daily feature of our newspapers indicating that
our society suffers from deep ethical degeneration.
Considering the current scenario like terrorists and troubled

bid.
20

https://www.researchgate.net/publication/303702641_Capital_Punishm
ent
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activities, secessionist’s activities, political or spiritual Kill,
interchange human organs or white collar etc., it's expected
that additional legislations providing capital punishment in
future might return. During this context it will be safely opened
that the claim to get rid of capital punishment is very
undesirable’ to date as security of our society and integrity of
our nation worries. In line with Associate in nursing eminent
jurist adult male. Nariman, termination of execution {corporal
punishment} would be a dangerous experiment we have a
tendency to {and that we} ought to still have this way of
deterrent punishment until we come to a “certain state of
enlightenment”.
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